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. | NTRODUCTI ON

The National Marine Fisheries Service (NVFS) and the National Ccean
Service (NOS) have significant roles in the protection and
managenent of hunpback: whales and their habitat in Hawaii. _The
roles of NWFS ‘and NOS in the processes of designation,
i mpl enent ation, and operation of National Marine Sanctuaries are
provided for in the 1992 and 1993 Memoranda of Under st andi ng
concerning the National Marine Sanctuary Program (19912 and 1993
MOUs) entered into by the Assistant Adm nistrators for NMFS and
NCS. | nasmuch as NMFS has responsibility for protection and
managenent of the hunpback whal e under the Marine Manmal Protection
Act of 1972 (MWA), as anended, and the Endangered Species Act of
1973 (ESA), as amended, and the Sanctuaries and Reserves Division
(srD), within the Ofice of Ocean and Coastal Resource Minagenent
(OCRM) , adm ni sters the Hawaiian |slands Hunpback Wal e Nati onal
Marine Sanctuary (HIHWNMS or Sanctuary) under the Hawaiian |slands
National Marine Sanctuary Act (H NVBA) and the National Marine
Sanctuaries Act (NVBA), <close cooperation and coordinati on are
essential in carrying out the respective functions and
responsibilities of these two agenci es.

Primary responsibility under these laws with respect to permts and
consul tati ons have been delegated to or are carried out by the

O fice of Protected Resources (OPR) within NMFS and by SRD within
NCS.

In furtherance of the 1992 MOU, this Agreenent sets forth specific
procedures by which oPR and SRD wi |l cooperate and coordi nate on
the issuance of permts and other authorization, and wth respect
to consultations under the ESA, MWA, H NVBA, and NVBA, for

activities in Hawaii that may affect hunpback whales or their
Sanctuary habitat.

Pursuant to section Il of this M, OPR will cooperate and
coordinate with SRD concerning the issuance of permts and other
aut hori zations under the ESA and MVWPA for activities in Hawaii that
may affect hunpback whales or their Sanctuary habitat. OPR issues
permts and authorizations under the ESA and MWPA for activities
af fecting the hunpback whal e (=.g., research). The Sanctuary
regul ations do not contain provisions for the issuance of Sanctuary
permits or other authorizations at this time. SRD will cooperate
and coordinate with oprR if permt regulations or procedures for
ot her authorizations are developed in the future.

Pursuant to section IIl of this MU, OPR and sRD also w ||
cooperate and coordinate with respect to consultations required
under section 304(d) of the NMSA and section 7 of the ESA for

Federal activities that may affect hunpback whal es or their
Sanct uary habitat.



II.  PERMTS

A “Applicationfor permt*@as used in this agreement includes an
application for a permt or request for an authorization under the
ESA or MWA, including an application or request for an initial
permt or authorization, application or request for a permt or
authorization renewal, and an application or request for a
significant permt or authorization nodification. A significant
permt or authorization nodification would alter the nunber, the
species, or the type of takings that woul d be authorizedl and/or for

ich publication of notice in the Federal Register would be
required.

B. Consistent wth Section A 4) of the 1992 MU, SRD will do the
fol | ow ng:

1. SRDW || review applications for permts under the MMPA
and ESA and provide coments to OPR during the public comrent

period, including coments concerning proposed permt conditions
and ot her recomendati ons:

2. In instances where issuance of an MWA or ESA permt may
be in conflict wth NVSA or HIHWNMS requirenments, regulations or
policies issued or established under those Acts, SRD will provide
early, informal notification to OPR so that recommendati ons,
i ncluding reconmendations for alternative methods, areas, or other
options and for mtigation neasures may be considered. |f

appropriate, OPR w ||l comunicate those 'reconmendations to the
permt applicant.

C. Consistent with Sections B. 4) of the 1992 MOU, OPR will do
the foll ow ng:

1. OPR will notify SRD when an application for a permt has

been received for proposed activities that nmay affect hunpback
whal es or their Sanctuary habitat in Hawaii;

2. OPR w il provide srRb wwth a copy of each conpl eted
\z,j\llﬁplication for a permt for activities that may affect hunpback
ales or their Sanctuary habitat; OPR will provide this copy to
SRD at the sametime or before any notice is filed with the Ofice
of the Federal Register concerning the application for a permt;

3. OPR wi Il issue, condition, or deny issuance of, -as
appropriate, permits orauthorizations under the ESA or MWA for
activities that may affect hunpback whales or their Sanctuary
habitat in Hawaii incoordi nation with SRD comments, including
comment s concerning proposed conditions and ot her recommendations;

4. OPR will provide to SRD, as appropriate, witten
responses to comnments, proposed conditions and other

reconmendat i ons whi ch were not incorporated or addressed in permts
or authorizations issued under the ESA or MWA for activities that
may affect hunpback whales or their Sanctuary habitat in Hawaii .
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D. Shoul d HIHWNMS regulations Or procedures for the issuance of
Sanctuary permts or other authorizations be developed in the
future, this MU may be modified to include procedures by which SRD
w || cooperate and coordinate with OPR in the review and i ssuance
of such permts and authorizations.

I11.  CONSULTATI ON

A Federal agencies are subject to the consultation requirenents
of section 7 of the Esa, and inplenmenting regulations at 50 C F. R
Part 402, for Federal actions that may affect hunpback whal es, and
section 304(d) of the NVSA, HIHWNMS regulations at 15 CF. R §
945.8, for Federal agency actions internal or external to the
Sanctuary (including private activities authorized bg licenses,
| eases, or permts) that are likely to destroy, cause the |oss of,
or injure any Sanctuary resource. Hunpback whal es and their
Sanct uary habitat are Sanctuary resources.

B. Wiile recognizing that the consultation requirenents of the
two statutes differ, OPR and SRD agree to cooperate and coordinate,

to the maxi mum extent possible, Wth respect to the ESA and NVSA
consul tation procedures for activities pertaining to the hunpback
whal es and their Sanctuary habitat in Hawaii.

1. If an agency attenpts to initiate consultation under
section 304(d) of the NVBA with resPect to proposed activities that
are likely to destroy, cause the |oss of, or injure! a hunpback
whal e or its Sanctuary habitat in Hawaii, SRD will notify OPR and
encourage the agency to initiate section 7 consultation on the
proposed activity. SRD will also informthe agency that the Noaa
poi nt of contact for such consultations is the NWS Sout hwest
Region, Pacific Area {COfice.

2. \Wen consultation under section 7 of the ESA is initiated
for activities thatnmay affect hunpback whales or their Sanctuary
habitat in Hawaii, OPR wll notify SRD so that SRD may be kePt
appri sed of. proposed rel evant Federal agency actions. OPR wi | |
coordinate with SRD to ensure any Sanctuary concerns are addressed
during the section 7 consultation.

3. If OPR or the relevant Federal agency determnes that the
proposed action may adversely affect hunpback whales (directly or
indirectly), oPR Wil forward copies of all information on the

proposed action to srD for review and consultati on under section
304(d) of the mMsa. OPR and SRD will coordinate and cooperate
t hroughout the consultation process.

4, Upon conpletion of coordinated consultation, NOAA w ||
provi de the action- agency wth a coordinated response which
satisfies both ESA and NMSA requirenments which will include any
appropriate recommendation(s), mtigation, measure(s) and a
bi ol ogi cal opi ni on.



5. The NWVFS Southwest Region, Pacific Area Office, will serve
as the NOAA contact point for agencies undergoing section 304(d)
consultation for activities that are likely to destroy, cause the

| oss of, or injure a |hunmpback whale or its Sanctuary habitat in
Hawali |

V. porINTs OF CONTACT

Wthin thirty (30) days fromthe effective date of this MO, the
Director of OPR and ief of srRD shall identify in witing the
points of contact within their respective offices for coordinated
permt reviews and consultations consistent with this agreenent.

V. PERI OD

This agreenent will becone effective on the date of the | ast

signature of the approving official of either party and wll
continue in force for ten years.

VI. MODIFICATION/CANCELLATION PROVI SI ON

This MU may be anended at any time by mutual witten consent of
the parties. This MU will be reviewed periodically, but not |ess

than annual | y. It may be canceled by either party with 60 days
written notice.

VI1. OTHER PROVI SI ONS

Not hing herein is intended to conflict with current SRD or OPR
directives or with any Federal or state |laws, regulations, policies
or directives. |f the terms of this agreenment are inconsistent
with existing SRD or OPR directives, then these portions of this
agreenment which are determned to be inconsistent shall be invalid,
but the renainin? terms and conditions not, affected by the
i nconsi stency shall remain in full force and effect.

At the first opportunity for review of the agreement, all necessary
changes will be acconplished by either an anendnent to this
agreement or b% entering into a new agreement, whichever is deened
expedient to the interest of both parties.

Shoul d disagreement arise on the interpretation or inplenentation
of the provisions of this agreenent, or anendnments and/or revisions
thereto, that cannot be resolved at the operating level,, the matter
shal“ be forwarded to respective higher officials for appropriate
resol ution.
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